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EDITORIAL
The great majority of accountants will
welcome the order of the secretary of the
treasury under date of March 21, 1923,
dealing with the moot question of contingent fees for income-tax
engagements. Nearly all professions have had to wrestle with
this question at one time or another in their histories, and although
something approaching a decision has been reached in some
instances there is still a wide diversity of opinion in regard to
the propriety of a fee based upon results. At first glance it
appears quite fair that a professional man undertaking certain
work for his client should receive compensation commensurate
with the success or failure of his efforts. It is quite plausibly
argued that where results are unsatisfactory to the client he should
not be expected to pay for services as he would pay in the case
of greater achievement. In the law for many years, in fact ever
since the beginning of advocacy, there has been a great tempta
tion to attract clientele by a proposition founded upon the theory
of no-cure-no-pay. In the memorable case of Bardell against
Pickwick the benevolence of the attorneys, Messrs. Dodson and
Fogg, would have gone undiscovered had it not been for the
evidence of one Samuel Weller. This case is fiction, but so
familiar as to rank almost as history. It is founded upon the
existence of a wide-spread custom in the English bar in the early
part of the last century and it probably did much to bring about
that reform in legal practice which led to the enactment of
legislation prohibiting legal fees based upon the factor of success
or failure. In medicine there may be more to be said in favor
of contingent fees than in any other profession, but the basic
principles are the same everywhere, and when analyzed we must
come to the conclusion that payment for services rendered should
depend upon the extent of those services rather than the results
which the services accomplish.
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Accountancy, as we all know, is the
newest of the professions and it was to
have been expected that the theory of
contingent fees would find favor among many practitioners and
also among some sections of the general public. The essential
inequity of rendering services for which a fee may or may not be
received has, however, been apparent in accountancy as in all
other professions and there has been considerable feeling that the
safest course lies in the avoidance of anything bearing even a faint
resemblance to the application of the no-cure-no-pay doctrine. The
American Institute of Accountants after many years of discussion
finally resolved that the matter should be specifically covered by
a clear rule of professional conduct and the following regulation
for the members of the Institute was adopted by the council on
the recommendation of the committee on professional ethics:
No member shall render professional service, the anticipated fee
for which shall be contingent upon his findings and results thereof.
Since the approval of this rule there has been more or less
frequent criticism of its all-inclusive phraseology and some
accountants have expressed the opinion that there should be
exceptions granting permission for certain kinds of fees dependent
upon results. The rule, however, stands unamended and is
probably observed strictly by most of the members of the Insti
tute. In the American bar there is a sentiment strongly averse
to contingent fees, but in some cases such fees are permissible
at present. This fact is one that is sometimes mentioned as an
argument in favor of modification of the Institute’s rule. Most
lawyers, however, would doubtless welcome the adoption of an
equally effective rule by the legal profession.
In Accountancy

After the enactment of federal legislation
providing for excise and income taxation,
followed by similar legislation in many
states, the question of fees for representative service was again
brought into prominence. When the high rates of taxation arising
from necessities of war were involved the question became one of
the utmost importance. Claims for refund, abatement and recon
sideration multiplied enormously and it became necessary that
accountants should appear before the taxing authorities, national
and state, to present claims on behalf of their clients. Many of the
cases were of doubtful issue and clients frequently raised objection
In Tax Practice
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to payment of fees for services which might readily be without
satisfactory results. One of the effects of this condition and the
growth of the contingent-fee idea was an acquiescence on the part
of taxpayers in the presentation of claims which had no real merit.
The ordinary man of business might quite easily consent to making
a claim on the understanding that it would cost him nothing
unless the decision were in his favor. It would be impossible to
estimate the number of unfounded claims which were thus
presented by attorneys, accountants and other agents which would
never have burdened the administration of the law had all such
efforts involved proper compensation for services rendered.
Furthermore the possibility of obtaining large results was so
alluring that the number of persons ready to undertake the pres
entation of claims increased to an alarming extent. All sections
of the country have been infested with so-called “tax experts”
and others, and it is doubtful if any business house has escaped
the solicitation of such people. Scores of men have left the
treasury department and gone out to bring relief to the suffering
taxpayer on the altruistic principle that if their efforts fail no
harm is done.
Finally the evil had reached such a point
The Treasury
that it became necessary that action of
Takes Action
some kind should be taken by the treasury
to bring to an end a condition which was
a public scandal, and the following order was issued:
“To the heads of all treasury offices, attorneys and agents practising before
the treasury department and others concerned:
“Paragraph 6 (e) of treasury department circular No. 230, dated
April 25, 1922, prescribing regulations governing practice before the
treasury department, provides as follows:
‘While contingent fees may be proper in some cases before the
department, they are not generally looked upon with favor and may
be made the ground of suspension or disbarment. Both their reason
ableness in view of the services rendered and all the attendant circum
stances are a proper subject of inquiry by the department. The
commissioner of internal revenue or the head of any other treasury
bureau or division of the secretary’s office may at any stage of a pending
proceeding require an attorney or agent to make full disclosure as to
what inducements, if any, were held out by him to procure his employ
ment and whether the business is being handled on a contingent basis,
and if so, the arrangement regarding compensation.’
In order to carry out these provisions of the regulations, all attorneys and
agents and others practising before the treasury department or any of its
bureaus or offices, including particularly the bureau of internal revenue,
are required, from this date and until further notice, to file with the chief
clerk of the treasury department, in duplicate, a signed declaration in
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writing, stating whether or not the business in which the attorney or agent
appears before the department is being handled on a contingent basis, and,
if so, on what basis and under what arrangements regarding compensation.
Specific declarations, giving the names and descriptions of the cases, must
be filed in accordance with this order covering each case now pending or
that may hereafter be pending before the treasury department; provided,
however, that any attorney or agent not practising before the department
on a contingent basis may file with the chief clerk of the treasury depart
ment, in lieu of these specific declarations, a general affidavit, in duplicate,
stating that he is not handling any business before the treasury department
on a contingent basis and that he will not handle any business before the
treasury department on a contingent basis without first giving specific notice
to the department and filing a declaration in duplicate as above required.
Every such affidavit must state the treasury offices before which the attorney
or agent proposes to practise, and notice of the filing of the affidavit will
be transmitted by the chief clerk to the heads of all such offices, as well
as to the committee on enrolment and disbarment.
“The chief clerk of the treasury department will transmit the originals
of all declarations and affidavits filed hereunder to the committee on
enrolment and disbarment, and the duplicates, or copies thereof, to the
heads of treasury offices before which cases in which the attorney or agent
appears may be pending.
“All treasury offices will be expected to enforce strictly the provisions
of this order, and before admitting any attorney or agent to appear before
the department in any case will require satisfactory evidence that either
the specific declaration or the general affidavit has been filed with the chief
clerk as required by this order; provided, however, that nothing herein
contained shall be deemed to prohibit any attorney or agent from con
tinuing to appear in any case already pending before the department if the
declaration or affidavit required by this order shall be filed by April 15,
1923.”

It has been made evident that the treas
ury’s rule is not a purely academic
enunciation of a principle. The rule is one
which the officers are expected to enforce.
This is demonstrated by the fact that in order to permit all agents
to comply with the requirement an extension of time has been
granted. A revised order dated April 9th provides that “all
treasury officers will be expected to enforce strictly all provisions
of this order and before admitting any attorney or agent to appear
before the department in any case will require satisfactory
evidence that either the specific declaration or the general affidavit
has been filed with the chief clerk as required by this order;
provided, however, that nothing herein contained shall be deemed
to prohibit any attorney or agent from continuing to appear in any
case already pending before the department if the declaration or
affidavit required by this order shall be filed by May 15, 1923.” In
other words the treasury will give attorneys and agents abundant
opportunity to reform if reform be needed, but when that oppor
tunity has passed the rule will apply in all cases.

Not Purely
Academic
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It is understood that approval of the
treasury’s order has been expressed by
the bar and it has been indicated to the
treasury that the legal profession will be
glad to cooperate in all proper ways to assure the effective enforce
ment of the regulation. The council of the American Institute of
Accountants held its regular meeting on April 9th and after
discussion adopted the following resolution:

Approved by
Institute

RESOLVED, That the council of the American Institute of Account
ants regards with approval the recent order of the secretary of the treasury
directed against contingent fees in tax practice; and that the secretary of
the treasury be advised that the American Institute of Accountants some
years ago adopted a rule of professional conduct specifically prohibiting all
contingent fees and will be glad to cooperate with the government in every
proper way to ensure the execution of this treasury order.

The treasury, therefore, has behind it and beside it the
cooperative assistance of the two professions principally concerned,
and it is sincerely hoped that by coordinated effort the evil inherent
in contingent fees may be practically abolished. There has been
so much criticism of the administration of tax laws and the
tax-paying public has been so copiously bled by tax experts that
it is all the more necessary that the treasury should be unrelenting
in its enforcement of one of the best rules which it has ever
promulgated.

What is the essential truth concerning a
contingent fee? It seems to us that it
may be briefly and clearly explained in a
few words. From the taxpayer’s point
of view the facts are these: He has overpaid or been over-assessed
a certain sum of money. If this is true the money so involved is
or should be his. It is his property and he has a right to hold or
obtain it without dividing what is his with anyone else. The man
who drops his pocket-book on the street may offer a generous
amount to compensate the one who returns it to him, but the finder
who makes the return to the loser has no legal right to a share of
the contents. Most of us would be ashamed to accept a gratuity
for a demonstration of simple honesty. If, however, the search
for the lost pocket-book involves time and effort it is quite right
that a fair fee for the service should be paid. The value of the
contents of the pocket-book should have no bearing upon the
extent of the fee. The service is the same whether $1 or $10,000
be involved. From the point of view of the attorney or agent the
The Principle
Involved
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matter is equally clear. A service is rendered or to be rendered
involving a definite amount of knowledge, ability and time. It is
altogether unjust to expect that such service shall be rendered
gratis. It is worth to the seller so much and to the buyer so much
and no more. There is no factor of success or failure in the
value of service rendered in such cases. To revert to our analogy
of the lost pocket-book—the only thing that sets a price upon
the effort of the finder is the extent of his effort. He has no
possible right to consider himself entitled to a share of the pocketbook’s contents. And the argument advanced by some friends
of contingent fees that their fees are moderate although contingent
is reminiscent of the plea in a game-law case that it was only a
very small rabbit.
Whenever state legislatures are much in
session one of the chief amusements of
legislators appears to be the attempt to
revise, modify or abolish laws providing
for the registration and certification of public accountants. Every
two years we come into a period of legislative activity when most
of the state legislatures assemble for the sins of the country, and
it is a rare exception to find a record of a session in which some
bill has not been introduced which would make radical changes
in the regulatory acts dealing with accountancy. This present
year is one of the most prolific in this sort of entertainment.
Many persons who have been unable to obtain their certificates
as certified public accountants have gained the ear of legislators
and bills of all sorts and conditions have been introduced and in
some cases seriously considered. The great trouble with C. P. A.
legislation is that it has not been so framed as to permit everyone
who desires certification to obtain it. There are scores of book
keepers who seem to have been omitted from the provisions of
the law and whose unwillingness to be examined calls for special
consideration of state legislatures. Some of the amending bills
have been unbelievably silly. They would not be worthy of a
moment’s consideration had there not been some danger of their
enactment. They range all the way from a reopening of waiver
clause to complete abolition of the existing law and the substitution
of a new one which would admit everybody. Fortunately the
American Institute of Accountants through its committee on state
Biennial Silly
Season
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legislation has been able to take an active and effective part in
combating undesirable amendment, and it now seems likely that
we shall pass through the dangerous period without serious injury
to the profession. But it is regrettable that it should be necessary
to keep so vigilant a watch. It might be a good plan to establish
a department of education in the Institute for the inculcation of
some fundamental principles of business, accounts and finance in
the minds of legislators present and to be. It would be an active
department.

A reader in the course of comment
concerning the examinations of the Insti
tute makes a plea for the publication of
official answers, and as his comments
express quite a common view the following extracts are presented:
Examination
Answers

Your attention is directed to the advertisement appearing upon the
first cover of The Journal of Accountancy for March, 1923, under the
subject of “Examination Questions.” An excerpt of that insertion is
quoted below for convenience.
“It is contrary to the policy of the board of examiners to make
known any of its official answers.”
In reading over that statement, the thought struck me that an organi
zation of the type of the American Institute of Accountants might have
exercised good judgment in the adoption of that rule by the board of
examiners for the past several years.
The thought that I desire to convey in this letter is that it is now the
proper time seriously to consider the abandonment of that rule, and that the
American Institute of Accountants through the function of the board of
examiners can commendably set forth their official answers and solutions
to all examination questions propounded. To refrain from doing so prob
ably has avoided considerable arguments, correspondence, etc., and possibly
other reasons.
As far as I personally know, there is no state board of examiners that
permit a publishing of their official answers and solutions to examination
questions and it would be most commendable for the American Institute
of Accountants to be the first organization to take this stand and show
student, profession, the practitioners and the general public their position
on accounting subjects.
I personally fail to see any greater danger in the board of examiners
demonstrating to the public their position on any certain subject than would
occur in the publication of an article or a book by an individual or groups
of individuals.
The fact is that practitioners and probably more particularly the student
profession are eager and anxious to obtain official advice that appear in
various examinations. As it now stands, an applicant in an examination
has no way of knowing wherein he failed to meet the requirements of the
board of examiners, and, in fairness to each applicant, he is certainly entitled
to that information.
You are respectfully requested to publish this letter in The Journal
of Accountancy in order that other members may express their view
points upon this subject and we trust some day the idea conveyed herein
may be capitalized for the advancement of the profession.
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The suggestion that official answers should be published has
been considered many times by the board of examiners and in all
probability would have been adopted had it been at all feasible to
do so. There are, however, reasons for not publishing the
answers which seem to be conclusive, and the fact that, as our
correspondent says, state boards are not in the habit of making
known their official answers seems to indicate recognition of
the difficulties on the part of all those interested in the conduct
of examinations. The Institute board has been averse to making
public any official answers because in many cases no two account
ants would be likely to answer the same question in exactly the
same way. Sometimes, indeed, no official answer is designated
and it is the duty of the examiners to give credit for the general
intelligence and knowledge displayed by each candidate. In cases
in which the Institute has official answers they are always looked
upon more as a general guide than as a rule, and answers widely
divergent from such official answers may be given high rating.
The board feels, therefore, that if it were to supply the official
answers they might be extremely misleading, apart altogether from
the fact that they would doubtless lead to endless disputation.
The Journal of Accountancy has endeavored to meet the
requirements of the case by publishing unofficial answers in the
Students’ Department. Mr. Finney and his collaborators offer after
every examination what in their opinion are the correct answers.
They may and probably do vary considerably from the opinion
of the board of examiners in many instances, but it is safe to
say that a candidate presenting answers as good as those appearing
in the Students’ Department need have no very serious fear of
failure. If the board itself were to publish its official answers
it might lead to injustice to the candidates who having ability and
a fair knowledge of accounting would present answers differing
from the official form and to whom credit could not be given
so readily as under the present elastic method.
With the laborites in parliament singing
“The Red Flag,” Senator Borah voicing
his views on Russia and Senator LaFol
lette being his own dear self, it is not a
matter of astonishment that among the hideous evidences of
capital’s infamy the excess profits of corporations should again

Excess Profits
Again
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be under attack. We are threatened with an effort on the part of
the next congress to reenact a grotesque and suicidal tax on all
profits in excess of the amount which it is supposed should accrue
to business or industry. This sort of threat will meet with wide
approbation. Its merits will be snarled from soap boxes
in Madison Square and a section of the daily press will be
greatly stirred. Business has been improving, people have been
making money and income taxes have increased beyond all expec
tation; therefore it is time that something should be done to
check the progress of industry and commerce. Nothing can be
quite so effective a brake on the wheels of progress as a so-called
excess-profits tax. The beautiful part of the theory of taxation
of this kind is that it is so quickly felt. Confiscation soon leads
to a point where there is nothing to confiscate. Excess-profits
are timid things and will soon disappear if subject to taxation.
Business which is not allowed to be remunerative has no stimulus
to activity. If we care to rise to the rare altitude wherein no
one earns more than his neighbor and all is pure and beautiful—
as we see it, for example, in Russia today—let us by all means
so far as in us lies penalize energy and success. It is true that
the president of the United States and the secretary of the
treasury apparently have no sympathy with the advanced thoughts
of Comrades Brookhart, La Follette, Borah, et al.; but a strange
and wonderful congress has recently left us; an even more
wonderful is coming; and we know not what will be. Secretary
Mellon has recently said several things about the excess-profits
tax that should find their way into every primer written for the
use of legislators.

Accountants have recently drawn atten
tion to the fact that revenue agents have
been attempting to take advantage of
section 1305 of the revenue act of 1918
and of section 1308 of the revenue act of 1921 providing that the
commissioner shall have authority to examine any books, papers,
etc. bearing upon the taxability of the taxpayer and may require
the attendance of the person making the return “or any other
person having knowledge in the premises, and may take his testi
mony in reference to the matter required by law to be included in
such return.” Acting upon this provision revenue agents have
Right to Examine
Working Papers
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called upon accountants in some cases to present their working
papers for examination and have claimed that they had a right to
insist upon this demand. In one case the revenue agent in charge
of an office has expressed the opinion that the provision will be
used more and more in the future. Accountants generally have
been able to escape from the difficulty by pointing out to revenue
agents that working papers could not be produced except with the
consent of the client. Inasmuch as these communications are
usually intended to be confidential the mere asking for such consent
from the client would prevent the secrecy desired. The attempt
to obtain the working papers would therefore defeat its own
purpose. There is some question as to the powers of the commis
sioner to demand more than legal testimony. Information in the
possession of an accountant is at second hand and is therefore
not in the category of legal testimony. This is a matter which
may be of increasing- interest to accountants and it is desirable
that there should be a definite understanding of the rights and
privileges of both revenue agents and accountants.
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